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. BACKGROUND

The Ochoco Nationa Forest (ONF) requested formal consultation regarding the potentia effects of
proposed culvert remova, culvert replacement, and road closure actions in the Trout Creek watershed
in aletter dated July 27, 2000. The Nationa Marine Fisheries Service (NMFS) received the request
for consultation and a biological assessment (BA) describing the proposed action on July 30, 2000.
The BA described the proposed actions and the environmenta basgline in the action area, and
addressed the effects of those actions on Middle Columbia River (MCR) steelhead and their designated
critica habitat in Trout Creek. Trout Creek enters the Deschutes River near River Mile 87.

The MCR steelhead (Onchorynchus mykiss) was listed as threatened under the Endangered Species
Act (ESA) by NMFS on March 25, 1999 (64 FR 14517). Critical habitat for MCR steelhead was
designated on February 16, 2000 (65 FR 7764). The proposed actions are within designated critica
habitat for MCR steelhead in Trout Creek.

The objective of thisbiologica opinion (Opinion) isto determine whether the subject actions are likely
to jeopardize the continued existence of MCR steelhead or result in the destruction or adverse
modification of designated critical habitat for MCR stee head.

[I. PROPOSED ACTIONS

The proposed actions are: 1) Remova of an existing 60-inch round culvert in Trout Creek on Forest
Road 2730 (T12S, R18E, Sec 16; approximately two miles upstream from the ONF boundary) and
replacement with alarger 50-inch high by 96-inch wide, bottomless-arch (Y2 round) culvert; and, 2)
closure of gpproximately 3.5 miles of Forest Road 2725-100 which would include remova of two
existing 48-inch round culverts from Trout Creek (T12S, R18E, Sec 8; gpproximately one mile
upstream from the ONF boundary). All instream work for both projects would be completed during
the Oregon Department of Fish and Wildlife' s (ODFW) preferred in-water work period for Trout
Creek, whichis July 15- October 31. Equipment used to perform the work at both siteswill operate
from the existing road and the streambank and will not enter the stream. Al areas disturbed by
congtruction activities at both project siteswill be replanted with native vegetation. Culverts removed a
both sites will be hauled off the Forest by Crook County roads personnel, under an agreement with the
ONF.

The culvert removal/replacement project on the 2730 Road would entail diversion of water around the
gte through atrench lined with plagtic sheeting, remova of exigting fill, remova of the exigting culvert,
pouring concrete footings on which the new culvert would be placed, replacement of fill over the new
culvert, placement of Class 6 riprap materia around each end of the culvert, and removad of the
temporary diversion to alow weter to flow through the newly ingtaled culvert. Any excessfill materid
will be hauled off-gte and digposed of in an appropriate location outsde Riparian Habitat Conservation
Areas (RCAS).



Closure of approximately 3.5 miles of Forest Road 2730-100 would involve remova of two 48-inch
round culverts at the first crossing of Trout Creek. After the culverts are removed, the streambanks will
be reshaped to origind contours, matted, and seeded. Approximately the first 0.25 mile of the road will
be ripped and planted with native shrubs in the spring of 2001. The remainder of the road would be
water-barred for proper drainage and | eft to revegetate naturally.

[Il. BIOLOGICAL INFORMATION AND CRITICAL HABITAT

The listing status and biological information for MCR stedhead are described in Busby et d. (1996)
and NMFS (1997). The NMFS designated critica habitat for MCR steelhead on February 16, 2000
(65 FR 7764). The adjacent riparian zone isincluded in this critical habitat designation. The proposed
actions discussed in this Opinion are within the area designated as criticd habitat for MCR steel head.

Trout Creek provides spawning, rearing, and migratory habitat for both adult and juvenile life stages of
MCR steelhead. Juvenile MCR steelhead are expected to be rearing in the project areas. Essentia
features of the adult spawning, juvenile rearing, and adult and juvenile migratory habitat for the species
are 1) Subgrate, 2) water quality, 3) water quantity, 4) water temperature, 5) water velocity, 6)
cover/shdter, 7) food (juvenile only), 8) riparian vegetation, 9) space, and 10) safe passage conditions
(50 CFR 226). The essential features that the proposed projects may affect are substrate, water
qudity, and riparian vegetation resulting from congtruction activities.

V. EVALUATING PROPOSED ACTIONS

The standards for determining jeopardy are set forth in section 7(a)(2) of the ESA as defined by 50
CFR Part 402 (the consultation regulations). NMFS must determine whether the action is likely to
jeopardize the listed species and/or whether the action is likely to destroy or adversely modify critical
habitat. Thisanadyssinvolvesthe 1) Definition of the biologica requirements and current status of the
listed species; and 2) evauation of the relevance of the environmental basdine to the species current
gatus.

Subsequently, NMFS eva uates whether the action is likely to jeopardize the listed species by
determining if the species can be expected to survive with an adequate potentia for recovery. In
making this determination, NMFS must consder the estimated level of mortdity attributable to: 1)
Collective effects of the proposed or continuing action; 2) the environmenta basdine; and

3) any cumulative effects. This evauation must take into account measures for surviva and recovery
gpecific to the listed sdmonid'’ s life stages that occur beyond the action area. If NMFS finds that the
action islikely to jeopardize, NMFS must identify reasonable and prudent dternatives for the action.

Furthermore, NMFS evauates whether the action, directly or indirectly, islikely to destroy or
adversdy modify the listed species designated critical habitat. The NMFS must determine whether
habitat modifications appreciably diminish the vaue of criticd habitat for both surviva and recovery of



the listed species. The NMFS identifies those effects of the action that impair the function of any
essential element of critical habitat. The NMFS then considers whether such impairment gppreciably
diminishes the habitat’ s vaue for the species surviva and recovery. If NMFES concludes that the
action will destroy or adversely modify critica habitat it must identify any reasonable and prudent
dternatives available.

For the proposed actions, NMFS' jeopardy andyss considers direct or indirect mortality of fish
attributable to the actions. NMFS' critical habitat analys's consders the extent to which the proposed
action impairs the function of essentia biological €ements necessary for juvenile and adult migration,
gpawning, and rearing of the MCR stedhead under the existing environmental basdine.

A. Biological Requirements

The first step the NMFS uses when applying the ESA section 7(8)(2) to listed stedlhead is to define the
gpecies biologica requirements that are most relevant to each consultation. The NMFS dso considers
the current status of the listed species taking into account population size, trends, distribution and
genetic divergity. To assess the current Satus of the listed species, NMFS starts with the
determinations made in its decison to liss MCR stedhead and designate MCR critical habitat for ESA
protection and also congders new data available that is relevant to the determination.

The relevant biologica requirements are those necessary for MCR steelhead to survive and recover to
naturaly reproducing population levels a which protection under the ESA would become unnecessary.
Adeguate population levels must safeguard the genetic diversity of the listed stock, enhance their
capacity to adapt to various environmenta conditions, and alow them to become sdlf-sustaining in the
natura environment.

For this consultation, the biological requirements are improved habitat characterigtics that function to
support successful adult and juvenile migration, spawning and rearing. MCR steelhead survivd in the
wild depends upon the proper functioning of certain ecosystem processes, including habitat formation
and maintenance. Restoring functiona habitats depends largely on alowing natura processes to reech
their ecologica function, while a the same time removing adverse impacts of current and past
management practices. In conducting analyses of habitat-altering actions and essentia habitat elements,
NMFS usudly defines the biologica requirements in terms of a concept caled Properly Functioning
Condition (PFC) and utilizes a“habitat approach” to its andysis (NMFS 1999). The current status of
the MCR steelhead, based upon their risk of extinction, has not sgnificantly improved since the species
was listed.

B. Environmental Basdine

The environmenta basdline is an analyss of the effects of past and present human and naturd factors
leading to the current status of the species or its habitat and ecosystem within the action area. The
action areais defined as“al areas to be affected directly or indirectly by the Federd action and not
merely the immediate areainvolved in the action” (50 CFR 402.02). The action areafor this



consultation, therefore, includes Trout Creek at the project sites (T12S, R18E, Section 16 and T12S,
R18E, Section 8) and downstream (gpproximately 1 mile) to the ONF boundary.

The current population status and trends for MCR steelhead are described in Busby et d. (1996).
According to the BA, the ODFW and the ONF have conducted MCR steelhead redd counts in Trout
Creek, including the project area, Snce 1988. Previousto this year, the highest count had been 59
reddsin 1999. In 2000, atota of 461 MCR steelhead redds were counted in Trout Creek survey
aress. Trapping of downstream migrant MCR steelhead smolts by ODFW in Trout Creek during the
gpring of 1998 indicated much higher than norma numbers of outmigrants. In addition, stream flows
during the sledhead outmigration period in 1998 were high resulting in good outmigration conditions.
Most of the adult MCR steelhead returning to Trout Creek during 2000 would have resulted from the
1998 outmigrants (telephone conversation with Jm Newton, ODFW Didtrict Fishery Biologist, August
29, 2000).

Environmenta basdline conditions within the action area were evduated for the subject actions a the
project Ste and watershed scales. This evauation was based on gpplication of the “matrix of pathways
and indicators’ (MPI) described in Making Endangered Species Act Effects Deter minations for
Individual or Grouped Actions at the Watershed Scale(NMFS 1996). This method assesses the
current condition of instream, riparian, and watershed factors that collectively provide properly
functioning aqutic habitat essentid for the survival and recovery of the species. An assessment of the
essentia features of MCR stedhead critical habitat is obtained by using the MPI processto evduate
whether aguatic habitat is properly functioning.

In the Trout Creek watershed, only one (streambank condition) of the 16 habitat indicatorsin the MPI,
for which datais available, were rated by the ONF as properly functioning. Water temperaturein
Trout Creek israted as”at risk” for MCR stedhead spawning and “not properly functioning” for
rearing. Trout Creek is currently included on the Environmenta Protection Agency’s Clean Water Act
section 303 (d) list of streams for not meeting temperature requirements. Sediment, physica barriers,
large woody debris, width/depth ratio, and road density and location indicators were rated “at risk.”
Nutrients, substrate, pool frequency, pool qudity, off-channel habitat, refugia, floodplain connectivity,
peak/base flows, and drainage network increase indicators were rated as “not properly functioning.”
These habitat indicators provide the template for ng the essentia eements of MCR critica
habitat.

V. ANALYSISOF EFFECTS

A. Effectsof Proposed Actions

The effects determination on habitat parametersin the BA was made using a method for evauating
current aquiatic conditions (the environmental basdline) and predicting effects of the action on them.
This process is described in the document Making ESA Deter minations of Effect for Individual or
Grouped Actions at the Watershed Scale (NMFS 1996). This assessment method was designed for
the purpose of providing adequate information in atabular form in BAsfor NMFS to determine the



effects of actions subject to consultation. The effects of the actions are expressed in terms of the
expected effect (restore, maintain, degrade) on each of 16 aquatic habitat factorsin the action area, as
described in the * checklist for documenting environmenta basdline and effects of the action” (checklist)
completed for each action and watershed. The results of the completed checklist for the action
provides agtarting point for determining the overdl effect of the action on the environmenta basdinein
the action area.

Over the long term, the proposed projects are expected to help restore the sediment, physicd barriers,
floodplain connectivity, drainage network, and road dengity indicators. All other aguatic habitat
indicators would be maintained. Closure of three miles of the 2725-100 road along Trout Creek will
eliminate a chronic source of sediment discharge into the stream, decrease the road drainage network,
and decrease the road density in the watershed. Remova of the existing under-sized culvert and
replacement with alarger, bottomless-arch culvert on the 2730 Road and removad of the two existing
culverts on the 2725-100 Road will improve passage for both juvenile and adult MCR steelhead and
improve floodplain connectivity.

In-water work will be needed to place the temporary diverson to divert water around the project Ste
on the 2730 Road, to remove the existing culvert and replace it with anew culvert on the 2730 Road,
to remove the temporary diversion, and to remove the two existing culverts on the 2725-100 Road.
Thisin-water work will result in disturbance of stream substrate and a temporary increase in stream
turbidity. The temporary increase in stream turbidity could result in temporarily reduced feeding
efficiency for juvenile MCR stedhead. Thereis dso the possibility that the excavator could kill juvenile
MCR stedhead while performing in-water work. Direct mortdity is expected to be minimal, because
juvenile fish will likely avoid the equipment and can move fredy upstream or downstream from the
project Sites.

B. Cumulative Effects

"Cumulative effects' are defined in 50 CFR 402.02 as those effects of "future State or private activities,
not involving Federa activities, that are reasonably certain to occur within the action area of the Federa
action subject to consultation.” The action areafor this consultation includes

Trout Creek at the project sites (T12S, R18E, Section 16 and T12S, R18E, Section 8) and
downgtream (gpproximately 1 mile) to the ONF boundary.

NMFSis not aware of any specific future actions which are reasonably certain to occur on non-Federa
lands in the Trout Creek watershed. In the past year, NMFS has consulted on severd projectsto
remove “push up” dams and replace them with infiltration galeries on private land dong Trout Creek.
Severd miles of Trout Creek and Tenmile Creek, amgjor tributary to Trout Creek, have aso been
improved by excluding livestock use by fencing.



VI. CONCLUSION

NMFS has determined that, when the effects of the culvert removal/replacement and road closure
projects addressed in this Opinion are added to the environmenta baseline and cumulative effects
occurring in the action area, they are not likely to jeopardize the continued existence of MCR steelhead.
Additionaly, NMFS concludes that the subject actions would not cause adverse modification or
destruction of designated critica habitat for MCR steelhead. NMFS believes that the proposed action
would cause a minor, short-term degradation of anadromous salmonid habitat due to sediment impacts
from congtruction. These effectswill be off set in the long-term through the habitat enhancement
activities. Although direct mortdity from this project could occur during in-water work, it is not
expected, and the level of mortaity would be minima and would not result in jeopardy.

These conclusions are based on the following consderations: 1) All in~water work will be completed
during ODFW’ s preferred in-water work period of July 1-October 31; 2) equipment used to perform
the work will operate from existing roads and from the streambank; 3) dl disturbed areas will be
planted with native grasses, shrubs, or trees upon completion of construction work; 4) best
management practices will be implemented to minimize transport of sediment into the stream and to
areas downstream from the projects sites both during and after construction; and, (5) the net effect of
the proposed actions is expected to be the maintenance and restoration of functiond MCR steelhead
habitat conditions.

VIlI. CONSERVATION RECOMMENDATIONS

Section 7 (8)(1) of the ESA directs Federa agenciesto utilize their authorities to further the purposes of
the ESA by carrying out conservation programs for the benefit of threatened and endangered species.
Consarvation recommendations are discretionary measures suggested to minimize or avoid adverse
effects of aproposed action on listed pecies, to minimize or avoid adverse modification of critical
habitat, or to develop additional information. The NMFS has no additional conservation
recommendations regarding the action addressed in this Opinion.

VIIl. REINITIATION OF CONSULTATION

Reinitiation of consultation is required if: 1) The action is modified in away that causes an effect on the
listed species that was not previoudy consdered in the BA and this Opinion; 2) new information or
project monitoring reveds effects of the action that may affect the listed speciesin away not previoudy
considered; or, 3) anew speciesislisted or critica habitat is designated that may be affected by the
action (50 CFR 402.16). The ONF may aso be required to reinitiate consultation if the proposed
actions are not congstent with conservation measures devel oped through the pending consultation on
land and resource management plans for Federd land management unitsin the Mid and Upper
Columbia River Basins,
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X. INCIDENTAL TAKE STATEMENT

Section 4 (d) and Section 9 of the ESA prohibit any taking (harass, harm, pursue, hunt, shoot, wound,
kill, trap, capture, collect, or attempt to engage in any such conduct) of listed species without a specific
permit or exemption. Harm is defined to include significant habitat modification or degradation that
results in death or injury to listed pecies by sgnificantly impairing behaviord patterns such as breeding,
feeding, and sheltering (64 FR 60727; November 8, 1999). Harassis defined as actions that cregte the
likelihood of injuring listed species to such an extent as to Sgnificantly ater norma behavior patterns
which include, but are not limited to, breeding, feeding, and shdltering. Incidentd takeistake of liged
anima species that results from, but is not the purpose of, the Federa agency or the gpplicant carrying
out an otherwise lawful activity. Under the terms of Section 7(b)(4) and Section 7(0)(2), taking that is
incidentd to, and not intended as part of, the agency action is not considered prohibited taking



provided that such taking isin compliance with the terms and conditions of thisincidenta take
gatement.

Anincidenta take statement specifies the impact of any incidenta taking of threastened species. If
necessary, it dso provides reasonable and prudent measures that are necessary to minimize impacts
and sets forth terms and conditions with which the action agency must comply in order to implement the
reasonable and prudent measures.

A. Amount or Extent of Take

The NMFS anticipates that the subject actions covered by this Opinion have more than anegligible
likelihood of resulting in incidenta take of MCR stedhead. Some minimd leve of incidentd takeis
expected to result from direct mortality or injury to juvenile MCR stedhead during culvert remova and
replacement and excavation in the stream channel. The temporary increase in stream turbidity could
result in temporarily reduced feeding efficiency for juvenile MCR stedhead. Direct mortdity is
expected to be minimal, because juvenile MCR sted head are able to avoid instream congtruction
activities. Effectsfrom turbidity are aso expected to be minima because turbidity levels will quickly
return to pre-congtruction levels once instream work is completed. Because of the inherent biologicd
characterigtics of aguatic species such as MCR stedhead, however, the likelihood of discovering take
attributable to these actionsis very limited. Effects of actions such as those addressed in this Opinion
are largely unquantifiable in the short term, and may not be measurable as long-term effects on the
species habitat or population levels. Therefore, dthough NMFS expects some incidenta take to occur
(primarily through harassment) due to the actions covered by this Opinion, the best scientific and
commercid data avallable are not sufficient to enable NMFS to estimate a specific amount of incidenta
take of ligted fish at any life Sage.

B. Effect of the Take

In this Opinion, NMFS has determined that the level of anticipated take isnot likely to result in
jeopardy to MCR stedhead or to destroy or adversaly modify designated critical habitat for MCR
steelhead when the reasonable and prudent measures are implemented.

C. Reasonable and Prudent M easures

The NMFS believes the following reasonable and prudent measures are necessary and appropriate to

minimize the likelihood of take of MCR steelhead resulting from the actions covered by this Opinion.

The ONF shdl:

1. Minimize the likelihood of incidental take resulting from in-water work required to complete the
projects addressed in this Opinion.

2. Minimize the likelihood of incidentd take and impacts on critica habitat resulting from eroson
and chemica pollution associated with these projects.

3. Minimize the likelihood of incidenta take and impacts on critica habitat resulting from loss of
riparian vegetation in the project area



4, Monitor the effectiveness of the proposed action in achieving the stated purpose and the
effectiveness of conservation measures in minimizing take and report annudly to NMFS.

D. Termsand Conditions

To be exempt from the prohibitions of section 9 of the ESA, the ONF must comply with the following
terms and conditions, which implement the reasonable and prudent measures described above. These
terms and conditions are non-discretionary.

1. To implement reasonable and prudent measure #1, above, the ONF shall:

a

Complete al work below the ordinary high water line within ODFW's in-water work
period for Trout Creek (July 1- October 31). Any extensions of the in-water work
period will first be approved by and coordinated with ODFW and NMFS prior to
implementation.

Operate equipment used to perform the construction work from existing roads or the
streambank (equipment will not enter the active stream).

2. To implement reasonable and prudent measure #2, above, the ONF shdll:

a

Divert stream flow around the culvert removal/replacement site on the 2730 Road
through atrench lined with plastic sheeting during remova of the existing culvert and
ingdlation of the new one. Maintain plastic sheeting to minimize weter loss and
Sedimentation due to erosion.

Locate areas for fud storage and servicing of construction equipment and vehicles a
least 150 feet away from any water body. Appropriate spill containment materials will
be available at the project Site.

Implement appropriate sediment control measures (e.g. St fences, straw baes) to
minimize sediment trangport into the stream channd and downstream from the project
gtes.

3. To implement reasonable and prudent measure #3, above, the ONF shdll:

a

Minimize disturbance of existing native vegetation at the projects Stes. Where
possible, native vegetation will be clipped by hand so that roots are | eft intact.

Reseed and replant dl disturbed areas resulting from congtruction activities a the

project sites, where soils are appropriate for a reasonable expectation of success of the
plantings, with native grasses, shrubs, and trees where gppropriate.
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C. Replace faled plantings, if replacement would potentialy result in success, or
implement dternative mesasures.

4. To implement reasonable and prudent measure #4, above, the ONF shall:
a Monitor the success of eroson control measures at the project sites daily during

implementation of the projects and on at least three occasions (e.g. one month, Six
months, and one year), or more often if necessary, after completion of the projects.

b. Monitor the success of plantings at the project Sites on at least three occasions (e.g. one
month, six months, and one year), or more often if necessary, after completion of the
projects.

C. Provide NMFS with areport describing the success of erosion control and restoration

plantings within 90 days of project completion.

d. Submit the monitoring report to:
Ron Lindland
Oregon State Branch
Habitat Conservation Division
National Marine Fisheries Service
525 NE Oregon Street, #500
Portland, Oregon 97232-2737
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